An endless discussion has taken place regarding the role and function of judges ad hoc in contemporary international adjudication. In this regard, doctrine has been important through its ample contribution to the understanding of the institution of the judge ad hoc and its role and function. In fact, from these contributions it is possible to affirm the relevance of the judge ad hoc in contemporary international adjudication. Nonetheless, all these aspects have been analysed having in mind cases where both parties take part in the proceedings. Consequently, a question arises as to what is the role and function of a judge ad hoc when the appointing state fails to defend its case. This article seeks therefore to analyse the role and function of judges ad hoc in cases of partial non-appearance before the International Court of Justice.
Introduction
An endless discussion has taken place regarding the role and function of judges ad hoc in contemporary international adjudication. On the one hand, it has been argued that the participation of these judges should not be allowed. They are often considered as representatives of the appointing state as they normally cast their vote in favour of the appointing state.1 In consequence, it is believed that their presence on the bench does not serve any purpose2 and compromises their qualifications of independence and impartiality. On the other hand, the appointment of a judge ad hoc is considered as a prerogative for states, and without which they would hardly accept the jurisdiction of an international court or tribunal. Hence, and despite opposition to this institution, it has emerged in international adjudication with the firm intention of being here to stay. Doctrine has thus been fundamental in the determination of the role and function of judges ad hoc. It is believed that one of the most authoritative pronouncements in this regard was made by Sir Elihu Lauterpacht, in the separate opinion appended to the second request for the indication of provisional measures, in the case concerning the Application of the Convention on the Prevention and Punishment of the Crime of Genocide,3 where he acted as judge ad hoc for Bosnia-Herzegovina. In his view, [the judge ad hoc] has, I believe, the special obligation to endeavour to ensure that, so far as is reasonable, every relevant argument in favour of the party that has appointed him has been fully appreciated in the course of collegial consideration and, ultimately, is reflected -though not necessarily accepted -in any separate or dissenting opinion that he may write.4
1 Nicolas Valticos, "L'evolution de la notion de Nevertheless, as will be addressed in more detail below, this and other assessments made with regard to the role and function of judges ad hoc are based on the participation in the proceedings of both parties to the dispute.
The non-appearance of one of the parties poses several distinctive characteristics when compared to proceedings where both parties appear before the court or tribunal. Notably, the non-appearing state does not submit any formal arguments whatsoever and, thus, in consequence, does not submit any formal submissions.5 Similarly, in the context of the International Court of Justice (hereinafter referred to as "the Court"), in order to make a decision it should ensure that the appearing state's claim is well founded in fact and law.
In this order of ideas, and in the light of these distinctive characteristics, a question arises as to what are the role and function of judges ad hoc in cases of non-appearance. To put it another way, the question that arises refers to whether the role and function of judges ad hoc are still the same, when the appointing state is absent from the proceedings. It is to be noted that this question is only relevant in situations where the non-appearing state fails to defend its case, after having appointed a judge ad hoc. So far, the Corfu Channel case is the only instance where a state party to proceedings has decided to stop appearing before the Court to defend its case, after having appointed Bohuslav Ečer as judge ad hoc.
Similarly, the question that this article attempts to address does not have an exclusive academic purpose. This is a situation likely to occur in future proceedings, especially in cases where states consider that their sovereign rights are at stake. For instance, the possibility that a state that has already appointed a judge ad hoc might fail to defend its case was until recently latent, in the ongoing case concerning Colombia decided at the last minute (but within the time-limit fixed by the Court) to file its counter-memorial. Hence, and despite that it is not so far possible to speak of a failure to defend its case,7 this instance constitutes a good example of the practical relevance of the question that this article attempts to analyse.
Similarly, and despite its being in the context of an advisory proceeding, the possibility that a state that had already appointed a judge ad hoc might fail to defend its case is also latent in the recent request for an advisory opinion concerning the Legal consequences of the separation of the Chagos Archipelago from Mauritius in 1965. Should Judge Greenwood eventually not be able to participate,8 and the United Kingdom decides to appoint a judge ad hoc (having the Court decide that the request refers to a legal question actually pending between two states),9 it may be possible that it will decide later on to With a view toward addressing the said question, this article will proceed as follows. An overview and presentation of the procedural and substantive aspects of non-appearance at the Court will be provided in Section 2. This overview will be limited to those aspects that are relevant for the subsequent ascertainment of the role and function of judges ad hoc. In Section 3, this article will present the role and function of judges ad hoc as they have been currently envisaged in the doctrine. An analysis concerning what are to be considered the role and function of judges ad hoc, when the appointing state fails to defend its case, will be conducted in Section 4. Finally, Section 5 will present a conclusion with respect to the specific topic of this article.
2

Non-appearance in the Statute and the Practice of the Court
Article 53 of the Statute of the Court regulates the manner in which the Court should act when one of the parties does not appear before it or fails to defend its case. It does not confer a right on states for non-appearance before the Court,10 or impose any sanction whatsoever as a consequence arising from a decision of this kind by a state. Hence, whereas the first paragraph of this provision consecrates a right for the appearing party to call upon the Court to decide in favour of its claim, the second paragraph imposes an obligation on the Court to satisfy itself that (along with having jurisdiction) the said claims are well founded in fact and law.11 In consequence, the Court only seems to be obliged to consider the submissions of the party which appears, without it being necessary to examine the accuracy of those submissions in all of their details.12 Nevertheless, as the Court has put it in the most recent cases where the respondent state has failed to defend its case, Non-appearance before the International Court of Justice LAPE 16 (2017) 398-412
[f]or the purposes of deciding whether the claim is well founded in law, the principle jura novit curia signifies that the Court is not solely dependent on the argument of the parties before it with respect to the applicable law … [it is bound] to consider on its own initiative all rules of international law which may be relevant for the settlement of the dispute … the law lies within the judicial knowledge of the Court.13
The Court should therefore not take into account only the arguments advanced by the party which appears. Being its duty to satisfy itself that it is in possession of all of the available information,14 it can also take into account any other relevant rules of international law that it considers necessary and the arguments advanced by the non-appearing state throughout previous phases of the proceedings in which that state presented pleadings.15 Similarly, the Court may also draw attention to irregular documents brought to its attention by the non-appearing party.16 When analysing these irregular documents, however, the Court should ensure that the non-appearing state is not benefited by its absence. Hence, the weight to be given to these documents depends on what is required to secure the proper administration of justice and the opportunity for each party to comment on its opponent's contentions.17
Role and Function of Judges ad hoc
When the Committee of Jurists (entrusted with the task of drafting the Statute of the Permanent Court of International Justice) discussed the issue of judges ad hoc, it stressed the importance of giving the parties the possibility to appoint a representative, in order to protect their interests and to enable the Permanent Court of International Justice to understand certain questions requiring highly specialised knowledge due to the differences between legal LAPE 16 (2017) 398-412 systems.18 Likewise, this would legitimate the adjudication process and the acceptance of the judgment by the parties to the dispute.19 The appointment of the judge ad hoc was therefore considered a prerogative of states parties to the proceedings. Much has been written in the academic literature regarding judges ad hoc. An important number of these references are related to a discussion regarding whether a role and function exist for these judges. On the one hand, it has been noted that judges ad hoc are an echo of the old arbitral justice system,20 so that they do not serve any purpose whatsoever,21 as they tend to vote in support of the appointing state position22 and therefore their independence and impartiality seem to be compromised.23
On the other hand, it has also been noted that judges ad hoc do not always support the positions of the states that have appointed them.24 The fact that there is often a concordance between the position of the state and the judge ad hoc does not mean, however, that they constitute advocates or counsel for that state.25 What tends to occur is that this concordance of views is usually a precondition for accepting to be a judge ad hoc.26 As it was put in a recent academic article, judges ad hoc Judges ad hoc are not thus to be identified with the interests of the appointing state.28 The fact that they are appointed by a state party to the dispute does not therefore in itself compromise their impartiality.29 In consequence, it is believed that they have a role and function within the Court, namely, to ensure that the arguments in favour of the appointing state have been fully appreciated. This view has also been complemented by noting that it would be excessive to reduce (by means of the bonds to a state party to the dispute) the role and function of this kind of judge to a mere control of the analysis of the arguments by the Court.30 Consequently, it is pointed out that a judge ad hoc (when the latter is a national of the appointing state) may contribute in providing knowledge about the internal laws of that state31 and the appraisal of certain evidence from sources belonging to it.32 Similarly, he or she is expected 27 
4.1
Participation of the Judge ad hoc when the Appointing Party is Absent from the Proceedings Throughout the discussions within the Committee of Jurists, it was not foreseen that a state party to the proceedings may appoint a judge ad hoc and then decide not to appear anymore (notwithstanding the reasons it may adduce for doing so). Nonetheless, if one takes into account that the appointment of the judge ad hoc is a prerogative of states, as well as the fact that Article 35, paragraph 6, of the Rules of Court consecrates the rule that "when the reasons for the participation of a judge ad hoc are found no longer to exist, he shall cease to sit on the Bench", it might be considered that the non-appearance of the appointing state is to be regarded as one of the reasons to terminate the term of office of the judge ad hoc.
Several reasons militate, however, against this position. Therefore, it is necessary to refer to: (i) the position of the judge ad hoc with respect to other members of the Court; (ii) the manner in which Article 35, paragraph 6, of the Rules of Court should be interpreted; and (iii) the practice of the Court (in the sense of the construction and application of Article 53 of its Statute to this situation) in order to demonstrate that the non-appearance of the appointing state does not preclude the judge ad hoc from participating in the proceedings.
As noted by the Inter-American Court of Human Rights, a judge ad hoc is similar in nature to other judges and sits in an individual capacity; he or she does not sit as a representative of the appointing state, with a view of protecting the independence and impartiality of an international court of justice.34 Article 31, paragraph 6, of the Statute of the Court clearly indicates that a judge ad hoc shall take part in the decision on terms of complete equality with his or her colleagues.35 The differences between judges ad hoc and other members of the Court are therefore more formal than material,36 although judges ad hoc are judges for the occasion and not permanent judges.37 Consequently, the judge ad hoc is legally and morally bound to act no less impartially than the rest of the members of the Court,38 just like the person to be appointed should possess the qualifications to be elected as a member of the Court.39 In consequence, he or she is prevented from serving in the case at hand only when a factor,40 amongst those referred to in Articles 17, 20 and 24 of the Statute of the Court, is not met. In any case, this is an aspect to be decided by the Court and not by the parties, in accordance with Article 35, paragraph 4, of the Rules of Court. In this regard, it is difficult to consider the non-appearance of the appointing state as a reason for the judge ad hoc to cease to sit on the bench. Regarding Article 35, paragraph 6 of the Rules of Court, no practice exists concerning it and the purpose and scope of this provision is not clear.41 In spite of these shortcomings, its scope and the meaning of the term "reasons" contained therein can be ascertained by reference to Article 31 of the Statute of the Court, which governs the appointment of judges ad hoc. Thus, when commenting on these provisions, Shabtai Rosenne noted that, despite nothing LAPE 16 (2017) 398-412 being said in the Statute of the Court or in its Rules concerning the duration of an appointment "one might presume that the appointment [of a judge ad hoc] continues until the final disposal of the case for which [he or she was] appointed."42 Similarly, his or her appointment for the said role is independent of the position taken by the appointing state with regard to the jurisdiction of the Court or the admissibility of the claim.43 Hence, the reason for his or her appointment is none other than the exercise of the right (of the state) to appoint him or her, as well as the exercise of his or her role and function (which will be referred to below) as a judge ad hoc. Consequently, the non-appearance of the appointing state cannot be regarded as a reason for making him or her cease to sit on the bench. These reasons should therefore be understood as referring to the termination of the proceedings, by his or her death, resignation or non-compliance with what is required by Articles 17, 20 and 24 of the Statute of the Court.
Lastly, it remains to refer to the practice of the Court in this connection by means of its position taken in the Corfu Channel case and the manner in which it applied Article 53 of its Statute to the said case.
In this regard, having participated in the preliminary objections and merits phases of the proceedings, Albania decided not to appear before the Court after the decision on the merits. It considered that the special agreement signed between itself and the United Kingdom did not allow the Court to fix the amount of compensation.44 Judge ad hoc Ečer took part in the decision of the Court and moreover appended a dissenting opinion to that decision. Consequently, the practice of the Court shows that a judge ad hoc is able to participate in the absence of the appointing party.
The reason for such a decision from the Court can be found in the manner in which it interpreted and applied Article 53 of its Statute to this situation. The Court explicitly indicated that, in the circumstances of the said case, Albania had failed to defend its case.45 Hence, and by treating the lack of appearance by the respondent in the proceedings as amounting to failing to defend its case, the Court acknowledged that no further consequences had arisen from the position taken by Albania. The state remained a party to the case46 despite some views to the contrary.47 Moreover, as has been noted above, the application of Article 53 of the Statute does not amount to a sanction imposed on the non-appearing state.48 To accept the opposite view would be tantamount to considering that the judge ad hoc is a representative of the appointing state and would be in contradiction with the fact that the judge ad hoc is bound to exercise his powers impartially and independently.49 In consequence, the judge ad hoc, due to the solemn declaration he or she has made, is called to participate in the proceedings even in the absence of the appointing state.
4.2
The Role and Function of the Judge ad hoc when the Appointing State is Absent from the Proceedings All of the aspects concerning the role and function of judges ad hoc that have been presented in Section 3 above (important as they are), seem to be somewhat put into question when the appointing state is absent from the proceedings. This is so, as the role and function of the judge ad hoc seem to be dependent on the active participation of the said state throughout the proceedings. In particular, the submission of (formal) written pleadings is fundamental for the exercise of the role and function of the judge ad hoc. Without (formal) arguments from the non-appearing state, the judge ad hoc seems unable to ensure that the arguments of the appointing party are fully appreciated by the Court during its deliberations. The same can be said concerning the evidence that emanates from the non-appearing state. The judge ad hoc would not be able to fulfil his or her role of appraising evidence belonging to sources from that state, since the weight of that evidence is to be assessed in the light of what is required to secure the proper administration of justice. Similarly, the fact that the judge ad hoc is in charge of providing knowledge about the internal laws of the state is also put into question, since the current practice shows that, today, it is not uncommon for a judge ad hoc to be chosen from a state of a different nationality and even a different geographical group from that of the appointing state.50 He or she does not therefore have the possibility to provide knowledge about the state party's internal laws. Second, one cannot lose sight of the fact that the differences between other members of the Court and a judge ad hoc are more formal than material.54 All of the judges (irrespective of how they have been appointed) are expected to exercise their duties impartially and independently.55 Hence, no real difference exists with respect to other members of the Court, in view of the need that all members of the Court (including judges ad hoc) should fulfil all the conditions required by the Court's Statute. The discussion on the role and function of judges ad hoc has therefore arisen due to the difference regarding the manner in which they are appointed. In other words, their role and function are the same role and function as those of the rest of the members of the Court. Consequently, the role and function of judges ad hoc that were mentioned in the section above are to be considered as a complement to the role and function that all judges are called to exercise.
The judge ad hoc is therefore not deprived of his "basic" role and function when the appointing state decides not to participate in the proceedings. He is also called to exercise the role and function of the rest of the members of the Court, by virtue of having the duty to act impartially and independently and by being a member of the Court. 56 In consequence, and in spite of the limits that the non-appearance of his appointing state may create, he still has to fulfil the role and function of his office as a judge of the Court.
Conclusion
Both non-appearance of the respondent state and the appointment of judges ad hoc are a not-uncommon occurrence in the history of the Court.57 Moreover, both institutions have been amply analysed in the academic literature. Regarding the former, it has been focused on analysing the manner in which the Court should decide a case in the absence of one of the parties to the proceedings. As for the latter, one of the recurrent topics that has been ad-
